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City of Mount Gambier 18 April 2023
Council Meeting Confidential Agenda

23.4 ANIMAL POUND AND SHELTER SERVICES PROCUREMENT PROCESS - REPORT
NO. AR23/22228

CONSIDERATION FOR EXCLUSION OF THE PUBLIC

Pursuant to section 90(2) of the Local Government Act 1999 the Council orders that all members
of the public, except the Mayor, Councillors and (Council Officers) be excluded from attendance
at the meeting for the receipt and consideration in confidence of Agenda Item 23.4 AR23/22228
Animal Pound and Shelter Services Procurement Process.

The Council is satisfied that, pursuant to section 90(3) (k) of the Act, the information to be received,
discussed or considered in relation to the Agenda ltem is:
. tenders for the:
- supply of goods, or
- the provision of services, or
- the carrying out of works

The Council is satisfied that the principle that the meeting be conducted in a place open to the
public has been outweighed in the circumstances because Report and resolution relates to the
administration of an active procurement process and funding agreement..
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23.4 ANIMAL POUND AND SHELTER SERVICES PROCUREMENT PROCESS - REPORT
NO. AR23/22228

Committee: Council

Meeting Date: 18 April 2023

Report No.: AR23/22228

CM9 Reference: AF13/64

Author: Tegan McPherson, Project Manager

Authoriser: Jane Fetherstonhaugh, General Manager Corporate and Regulatory
Services

Summary: This report provides an update on the procurement process for

Animal Pound and Shelter Services and seeks resolution from
Council to extend its current Funding Agreement with South East
Animal Welfare League (SEAWL) while this process is underway.

Strategic Plan Goal 1: Our People

Reference: Goal 2: Our Location

The Council is satisfied that, pursuant to Section 90(2) & (3) of the Local Government Act 1999, the
information to be received, discussed or considered in relation to this agenda item is:

(k) tenders for the: supply of goods, or the provision of services, or the carrying out of
works.

REPORT RECOMMENDATION

1. That Council Report No. AR23/22228 titled ‘Animal Pound and Shelter Services
Procurement Process’ as presented on 18 April 2023 be noted.

2. That Council delegate authority to the Chief Executive Officer and/or the General Manager
Corporate and Regulatory Services to extend the existing agreement with the South East
Animal Welfare League with the current terms and conditions for a further 12 months, as
deemed necessary.
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TYPE OF REPORT

BACKGROUND

City of Mount Gambier (Council) has an Agreement with South East Animal Welfare League
(SEAWL) for 12 months, until 30 June 2023. The current Agreement is a tri-partied funding
arrangement between Council, District Council of Grant (DC Grant) and SEAWL and has been in
place since 1 July 2014. On 24 January 2023, Council resolved that, in accordance with its
Procurement Policy, a tender, for a five-year contract term, for the provision of animal pound and
shelter services on behalf of Council, be issued.

On 21 March 2023, DC Grant received endorsement to proceed to work with us on a procurement
process for pound and shelter services and also resolved that their Chief Executive Officer and/or
the Director of Environmental Services be delegated the authority to extend the existing agreement
with the South East Animal Welfare League with the current terms and conditions for a further 12
months, should it be deemed necessary.

On 28 March 2023, DC Grant and Council met to discuss the procurement approach and confirm
where both parties are at. As part of this meeting, it was agreed that we would proceed with an EOI
process in the first instance to get a better feel for the market and to help inform an RFQ process.
Both parties are now working through the content for this EQOI to inform next steps.

At this stage, it is looking likely that we will not have an outcome to the procurement process by the
time our existing agreement with SEAWL expires on 30 June 2023.

PROPOSAL

This is a complex procurement process, but one that will set Council up for success in the provision
of animal pound and shelter services into the future.

It is therefore important that we take the time to engage with the market, and better understand
interest so that we are better informed for a Request for Quote (RFQ) process.

To give Council time to adequately complete this process, and ensure service continuity to the
community, it is recommended that we have the capacity to extend the current arrangement for a
period up to 12 months, as deemed necessary.

It is, however, proposed that any contract extension include an update to the KPIs to reflect what is
currently being reported by SEAWL and request updates on previously provided information that has
not been updated i.e. policies and procedures.

LEGAL IMPLICATIONS

The key legislation that applies to the issues considered in this report is the Dog and Cat
Management Act 1995.

As per this legislation, impounded dogs are required to be held at a facility for 72 hours. After that,
animals are generally transferred to a shelter for rehoming. At this point, it is up to the shelter
management to resell/rehome or euthanise the animals.

There are currently no set timeframes for impounded cats. However, it is foreseen that the Act may
be amended in the near future to include requirements for cats which would result in the
impoundment of cats for at least 72 hours (longer if they appear to be owned).

When an animal is found, identification via registration disks and microchip numbers should be
checked and owners should be contacted to arrange return to home as soon as possible. If the
owner is unable to be identified or contacted, the animal is impounded by the council in an approved
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facility and the animal must be held for 72 hours while attempts are made to reunite the animal with
its owner.

Councils are responsible for making satisfactory arrangements for the impoundment of dogs and if
they choose to detain cats, satisfactory arrangements for a facility for their impoundment.

STRATEGIC PLAN

N/A

COUNCIL POLICY

P420 Procurement and Disposal of Land and Assets Policy
ECONOMIC IMPLICATIONS

N/A

ENVIRONMENTAL IMPLICATIONS
N/A

SOCIAL IMPLICATIONS

N/A

CULTURAL IMPLICATIONS

N/A

RESOURCE IMPLICATIONS

N/A

VALUE FOR MONEY

Council has a budget allocation for this service.

The current value of the Agreement is $45,000 per annum, paid six monthly in advance. In previous
Agreements, up until the most recent, there have been annual CPI increases.Council may consider
whether a CPI increase on $45,000 per annum would be applicable.

RISK IMPLICATIONS

SEAWL may not be satisfied to enter into an extension of Agreement without longer term certainty
on what Council’s plans are. It may be that Council needs to factor this into its negotiations, with a
view that our default position is a CPI increase allocated to the $45,000 annual figure.

It is considered unlikely that SEAWL would not agree to an extension of the Agreement, as they are
highly dependant on the funding they receive from Council and DC Grant. However, in the event
they do not agree to an extension, Council will have a contingency plan for the impoundment of dogs
while the procurement process is complete.

EQUALITIES AND DIVERSITY IMPLICATIONS

N/A

ENGAGEMENT AND COMMUNICATION STRATEGY
N/A

IMPLEMENTATION STRATEGY

If resolved, we would seek to extend our Funding Agreement with SEAWL for 6 months in the first
instance to give Council sufficient time to explore the market and determine next steps.

The EOI process will be undertaken before we determine next steps in accordance with our
Procurement Policy.
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CONCLUSION AND RECOMMENDATION

Itis, recommended that the Chief Executive Officer have the capacity to extend the current Funding
Agreement with SEAWL, as deemed necessary, for any period up to 12 months. As part of
negotiating an extension, the Chief Executive Officer may deem it appropriate to apply a CPI
increase to the current annual amount of $45,000 in accordance with previous Agreements.

Any extension to the Agreement may also include an update to the KPIs to reflect what is currently
being reported by SEAWL and a request to update previously provided information that has not been
updated i.e. policies and procedures.

ATTACHMENTS
Nil
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CONSIDERATION FOR KEEPING ITEMS CONFIDENTIAL

1. In accordance with Sections 91(7) and 91(9) of the Local Government Act 1999 the Council
orders that the report 23.4 AR23/22228 Animal Pound and Shelter Services Procurement
Process and its attachments, resolution/s and minutes arising from the report, having been
considered by the Council in confidence under Section 90(2) & (3) (k) be kept confidential
and not available for public inspection until 18 April 2024.

2. Further that Council delegates the power to review, revoke, but not extend the confidential
order to the Chief Executive Officer in accordance with the provisions of Section 91(9)(c) of
the Local Government Act 1999.

ltem 23.4 Page 104



City of Mount Gambier 18 April 2023
Council Meeting Minutes

MINUTES OF CITY OF MOUNT GAMBIER COUNCIL MEETING
HELD AT THE COUNCIL CHAMBER, CIVIC CENTRE, 10 WATSON TERRACE,
MOUNT GAMBIER ON TUESDAY, 18 APRIL 2023 AT 6.00 P.M.

PRESENT: Mayor Lynette Martin (OAM), Cr Frank Morello, Cr Josh Lynagh, Cr Max Bruins,
Cr Paul Jenner, Cr Sonya Mezinec, Cr Jason Virgo

OFFICERS IN Chief Executive Officer - Mrs S Philpott

ATTENDANCE: General Manager City Infrastructure - Ms B Cernovskis
General Manager Corporate and Regulatory Services - Mrs J Fetherstonhaugh
General Manager City and Community Growth - Mrs Sue La Greca
Media and Communications Coordinator - Mr M Brookes

Councillor Support Officer - Mrs M Telford



23.4 ANIMAL POUND AND SHELTER SERVICES PROCUREMENT PROCESS - REPORT
NO. AR23/22228

RESOLUTION 2023/57

Moved: Cr Josh Lynagh

Seconded: CrJason Virgo

CONSIDERATIONFOR EXCLUSION OF THE PUBLIC

Pursuant to section 90(2) of the Local Government Act 1999 the Council orders that all members
of the public, except the Mayor, Councillors and Sarah Philpott, Barbara Cernovskis, Jane
Fetherstonhaugh, Sue La Greco, Madeleine Brookes and Melissa Telford be excluded from
attendance at the meeting for the receipt and consideration in confidence of Agenda Item 23.4
AR23/22228 Animal Pound and Shelter Services Procurement Process.

The Council is satisfied that, pursuant to section 90(3) (k) of the Act, the information to be received,
discussed or considered in relation to the Agenda Item is:
o tenders for the:
- supply of goods, or
- the provision of services, or
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- the carrying out of works

The Council is satisfied that the principle that the meeting be conducted in a place open to the
public has been outweighed in the circumstances because Report and resolution relates to the
administration of an active procurement process and funding agreement..

CARRIED

RESOLUTION 2023/58

Moved: Cr Max Bruins
Seconded: Cr Sonya Mezinec

1. That Council Report No. AR23/22228 titled ‘Animal Pound and Shelter Services
Procurement Process’ as presented on 18 April 2023 be noted.

2.  That Council delegate authority to the Chief Executive Officer and/or the General Manager
Corporate and Regulatory Services to extend the existing agreement with.the South East
Animal Welfare League with the current terms and conditions (or with the:inclusion of up to
CPI) for up to a further twelve months, as deemed necessary.

CARRIED

RESOLUTION 2023/59

Moved: Cr Max Bruins
Seconded: Cr Josh Lynagh

CONSIDERATION FOR KEEPING ITEMS CONFIDENTIAL

1. In accordance with Sections 91(7) and 91(9) of the Local Government Act 1999 the Council
orders that the report 23.4 AR23/22228 Animal Pound and Shelter Services Procurement
Process and its attachments; reselution/s and minutes arising from the report, having been
considered by the Council'in.confidence under Section 90(2) & (3) (k) be kept confidential
and not available for public inspection until 18 April 2024.

2. Further that Council delegates the power to review, revoke, but not extend the confidential
order to the Chief Executive Officer in accordance with the provisions of Section 91(9)(c) of
the Local Government Act 1999.

CARRIED

y




CONFIDENTIAL INFORMATION / BRIEFING SESSION
CAROLINE UPDATE
7.01 pm Tuesday, 21 March 2023

RECORD OF PROCEEDINGS
7.01 pm, Tuesday, 21 March 2023
Council Chamber Civic Centre
10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

The session described at Iltem 1 will not be open to the public as the matter to be discussed is of
a confidential nature within the ambit of Section 90(3) of the Local Government Act 1999 being:

(k) tenders for the supply of goods, the provision of services or the carrying out of works.

MEMBERS PRESENT:- STAFF PRESENT:-

Mayor Lynette Martin Chief Executive Officer

Cr Kate Amoroso General Manager City Infrastructure

Cr Sonya Mezinec General Manager City and Community Growth

Cr Josh Lynagh Acting General Manager Corporate and Regulatory Services

Cr Frank Morello
Cr Paul Jenner
Cr Max Bruins

MEMBERS APOLOGIES:- LEAVE OF ABSENCE:-
Cr Mark Lovett Nil
DISCUSSION:

Caroline Landfill
Plant Procurement

Discussion closed at 7.24 pm.






INFORMATION / BRIEFING SESSION
LCLGA PRESENTATION
5:00 PM, TUESDAY, 28 MARCH 2023

Ref: AF22/549

RECORD OF PROCEEDINGS
5:00 p.m., Tuesday, 28 March 2023
Council Chamber, Civic Centre
10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

The session described at Item 1 will be open to the public.

GUESTS:-

Tony Wright, Executive Officer, Limestone Coast Local Government Association

MEMBERS PRESENT:- STAFF PRESENT:-

Mayor Lynette Martin Chief Executive Officer

Cr Frank Morello General Manager City Infrastructure

Cr Josh Lynagh General Manager City and Community Growth

Cr Max Bruins Acting General Manager Corporate and Regulatory Services

Cr Kate Amoroso (by phone)

MEMBERS APOLOGIES:- LEAVE OF ABSENCE:-

Cr Sonya Mezinec Nil
Cr Paul Jenner
Cr Mark Lovett

DISCUSSION:

Presentation by Mr Tony Wright, Executive Officer, Limestone Coast Local Government
Association.

Discussion closed at 5.50 p.m.






INFORMATION / BRIEFING SESSION
REVIEW OF AUSTRALIA DAY BREAKFAST AND AWARDS CEREMONY
5:50 PM, TUESDAY, 28 MARCH 2023

Ref: AF22/549

RECORD OF PROCEEDINGS
5:50 PM, TUESDAY, 28 MARCH 2023
Council Chamber, Civic Centre
10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

The session described at Item 1 will be open to the public.

MEMBERS PRESENT:- STAFF PRESENT:-

Mayor Lynette Martin Chief Executive Officer

Cr Frank Morello General Manager City Infrastructure

Cr Max Bruins General Manager City and Community Growth

Cr Josh Lynagh Acting General Manager Corporate and Regulatory Services
Cr Kate Amoroso (by phone) Manager Economy, Strategy and Engagement

Community Events Team Leader

MEMBERS APOLOGIES:- LEAVE OF ABSENCE:-

Cr Sonya Mezinec Nil
Cr Paul Jenner
Cr Mark Lovett

DISCUSSION:

Review of Australia Day Event.

Discussion closed at 7.20 p.m.
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Clty Of Civic Centre, 10 Watson Terrace

. Mount Gambier SA 5290
Mount Gambier
PO Box 56

Mount Gambier SA 5290

Telephone 08 87212555
Facsimile 08 87249791
city@mountgambier.sa.gov.au

mountgambier.sa.gov.au

Reference: AF22/549

MAYOR
COUNCILLORS
CITY OF MOUNT GAMBIER

Members
1.  The Chief Executive Officer, Sarah Philpott has arranged an information/briefing session of

the Council to be held in the Council Chamber, Level 4, Civic Centre, 10 Watson Terrace,
Mount Gambier on Thursday, 30 March 2023 at 5:30 PM to discuss the following matter/s:

Mount Gambier Mountain Bike Club 30 March 2023, 5:30 PM

2. The session described at Iltem 1. will be open to the public.

Sarah PHILPOTT
CHIEF EXECUTIVE OFFICER

2 March 2023






IMPROMPTU CONFIDENTIAL INFORMATION / BRIEFING SESSION
NATIVE LANDSCAPE PLAN - HISTORIC PINE PLANTATION
VALLEY LAKES/KETLA MALPI PRECINT
6:30 PM, THURSDAY, 30 MARCH 2023

Ref: AF22/549

RECORD OF PROCEEDINGS
6:30 PM, THURSDAY, 30 MARCH 2023
INSERT MEETING ROOM, Civic Centre

10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

The session described at Item 1 will not be open to the public as the matter to be discussed is
of a confidential nature within the ambit of Section 90(3) of the Local Government Act 1999
being:

(k) tenders for the supply of goods, the provision of services or the carrying out of works.

MEMBERS PRESENT:- STAFF PRESENT:-
Cr Frank Morello Chief Executive Officer
Cr Josh Lynagh General Manager City and Community Growth

General Manager City Infrastructure

Manager Economy, Strategy and Engagement
Strategic Development and Engagement Co-ordinator
Strategic Development and Recreation Co-ordinator
Tourism Officer

MEMBERS APOLOGIES:- LEAVE OF ABSENCE:-

Mayor Lynette Martin Nil
Cr Paul Jenner

Cr Sonya Mezinec

Cr Mark Lovett

Cr Kate Amoroso

Cr Max Bruins

DISCUSSION:

Trail management.

Discussion closed at 7.00 p.m.






INFORMATION / BRIEFING SESSION
BUDGET WORKSHOP 1
5:00 PM TUESDAY 4 APRIL 2023

RECORD OF PROCEEDINGS

5:00 pm, Tuesday 4 April 2023

Council Chamber, Civic Centre
10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

MEMBERS PRESENT:-

STAFF PRESENT:-

Mayor Lynette Martin
Cr Max Bruins

Cr Sonya Mezinec
Cr Frank Morello

Cr Paul Jenner

Cr Josh Lynagh

MEMBERS APOLOGIES:-

Chief Executive Officer

General Manager City Infrastructure

General Manager Corporate and Regulatory Services
General Manager City and Community Growth
Finance Manager

LEAVE OF ABSENCE:-

Cr Kate Amoroso
Cr Mark Lovett

DISCUSSION:

Nil

Elected Members given an overview of the budget process and key assumptions for the

2023/2023 Budget.

Discussion closed at 6.44 p.m.






INFORMATION / BRIEFING SESSION
BUDGET WORKSHOP 3
5:00 PM TUESDAY 11 APRIL 2023

RECORD OF PROCEEDINGS

5:00 pm, Tuesday 11 April 2023

Council Chamber, Civic Centre
10 Watson Terrace, Mount Gambier

WE ACKNOWLEDGE THE BOANDIK PEOPLES AS THE TRADITIONAL CUSTODIANS OF
THE LAND WHERE WE MEET TODAY. WE RESPECT THEIR SPIRITUAL RELATIONSHIP
WITH THE LAND AND RECOGNISE THE DEEP FEELINGS OF ATTACHMENT OUR
INDIGENOUS PEOPLES HAVE WITH THIS LAND.

MEMBERS PRESENT:- STAFF PRESENT:-

Mayor Lynette Martin Chief Executive Officer

Cr Max Bruins General Manager Corporate and Regulatory Services
Cr Sonya Mezinec General Manager City Infrastructure

Cr Frank Morello General Manager City and Community Growth

Cr Jason Virgo Finance Manager (virtual)

Cr Josh Lynagh
Cr Paul Jenner

MEMBERS APOLOGIES:- LEAVE OF ABSENCE:-

Cr Kate Amoroso Nil
Cr Mark Lovett

DISCUSSION:

Elected Members were briefed on the draft 2023/2024 Budget, including Strategic Priorities,
Capital Works Plan and overview of new projects.

Meeting went into confidence at 6.48 p.m. on the following grounds:

Will not be open to the public as the matter to be discussed is of a confidential nature within the
ambit of Section 90(3) of the Local Government Act 1999 being:

(b) information the disclosure of which:

(i) could reasonably be expected to confer a commercial advantage on a person with
whom the council is conducting, or proposing to conduct, business, or to prejudice the
commercial position of the council; and

(i) would, on balance, be contrary to the public interest.

(k) tenders for the supply of goods, the provision of services or the carrying out of works.

Discussion closed at 7.04 p.m.






Division: Date From: 21/03/2023

Meeting: Council Date To: 21/03/2023
Officer:
Action Sheets Report Printed: 14 April 2023 10:54 AM
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Chant, Tahlee Elected Members Workshops Elected Member Information/Briefing Sessions from 17/02/2023 to 17/03/2023

La Greca, Sue

RESOLUTION 2023/46

Moved: Cr Sonya Mezinec
Seconded: Cr Max Bruins

1.  That Council Report No. AR23/13457 titled ‘Elected Member Information/Briefing Sessions from 17/02/2023 to 17/03/2023’ as presented on 21 March
2023 be noted.

CARRIED
24 Mar 2023 9:50am Chant, Tahlee - Completion
Action completed by Chant, Tahlee
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Chant, Tahlee Council Action Items Council Action Items - 24/01/2023
La Greca, Sue
RESOLUTION 2023/47
Moved: Cr Paul Jenner
Seconded: Cr Josh Lynagh
1.  That Council Report No. AR23/17017 titled ‘Council Action ltems - 24/01/2023’ as presented on 21 March 2023 be noted.
CARRIED

24 Mar 2023 9:50am Chant, Tahlee - Completion
Action completed by Chant, Tahlee

Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Telford, Melissa ~ Sunior Sports Assistance (Section 41)

Committee Mi
Philpott, Sarah

Minutes of the Junior Sports Assistance Fund held on 1 March 2023

RESOLUTION 2023/48

Moved: Cr Max Bruins
Seconded: Cr Sonya Mezinec
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Division: Date From: 21/03/2023
Meeting: Council Date To: 21/03/2023
Officer:

Action Sheets Report Printed: 14 April 2023 10:54 AM

That the Minutes of the Junior Sports Assistance Fund meeting held on 1 March 2023 as attached be noted.
CARRIED

28 Mar 2023 8:26am Telford, Melissa - Completion
Action completed by Telford, Melissa

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 Telford, Melissa Reports Correspondence Received
Philpott, Sarah

RESOLUTION 2023/49

Moved: Cr Sonya Mezinec
Seconded: Cr Frank Morello

1. That Junior Sports Assistance Fund Report No. AR23/11963 titled ‘Correspondence Received ’ as presented on 01 March 2023 be noted.
CARRIED

28 Mar 2023 8:26am Telford, Melissa - Completion
Action completed by Telford, Melissa

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 Telford, Melissa Reports Statement of Revenue and Expenses - as at 21 February 2023
Philpott, Sarah

RESOLUTION 2023/50

Moved: Cr Max Bruins
Seconded: Cr Josh Lynagh

1.  That Junior Sports Assistance Fund Report No. AR23/12012 titled ‘Statement of Revenue and Expenses - as at 21 February 2023 ’ as presented on
01 March 2023 be noted.

2.  The financial statement of the Fund as at 21 February 2023 be received, noting a cash balance of $136,493.90
CARRIED

28 Mar 2023 8:27am Telford, Melissa - Completion
Action completed by Telford, Melissa
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Division: Date From: 21/03/2023

Meeting: Council Date To: 21/03/2023
Officer:
Action Sheets Report Printed: 14 April 2023 10:54 AM
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Telford, Melissa Reports Applications for Financial Assistance for Junior and Payments from the Fund - 01/02/2022 - 31/01/2023

Philpott, Sarah

RESOLUTION 2023/51

Moved: Cr Sonya Mezinec
Seconded: Cr Frank Morello

1.  That Junior Sports Assistance Fund Report No. AR23/12088 titled ‘Applications for Financial Assistance for Junior and Payments from the Fund -
01/02/2022 - 31/01/2023 ’ as presented on 01 March 2023 be noted.

CARRIED

28 Mar 2023 8:27am Telford, Melissa - Completion
Action completed by Telford, Melissa

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 Telford, Melissa Reports Commercial Club Inc. - Annual Donations - Exceptional Junior Program 2022
Philpott, Sarah

RESOLUTION 2023/52

Moved: Cr Paul Jenner
Seconded: Cr Josh Lynagh

1.  That Junior Sports Assistance Fund Report No. AR23/9809 titled ‘Commercial Club Inc. - Annual Donations - Exceptional Junior Program 2022’ as
presented on 01 March 2023 be noted.

2.  The following junior received the 2022 Commercial Club Inc. donation to assist that junior to advance in their chosen sport and to achieve their potential:
Awardee: Vaughn Stratford - Mount Gambier Swimming Club Inc.

3. The presentation of the Commercial Club Inc. donation take place at a time convenient to the recipient, member organisation and a representative of
the Commercial Club Inc.

4.  The media be invited to attend the presentation.
CARRIED

28 Mar 2023 8:27am Telford, Melissa - Completion
Action completed by Telford, Melissa
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Division: Date From: 21/03/2023

Meeting: Council Date To: 21/03/2023
Officer:
Action Sheets Report Printed: 14 April 2023 10:54 AM
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 McCarthy, Michael  Council Reports Re-Instatement of Mark Lovett as Area Councillor
Fetherstonhaugh,
Jane

RESOLUTION 2023/54

Moved: Cr Josh Lynagh
Seconded: Cr Kate Amoroso

1. That Council Report No. AR23/15598 titled ‘Re-Instatement of Mark Lovett as Area Councillor’ as presented on 21 March 2023 be noted.
2.  That the re-instatement of Mark Lovett in the office of Area Councillor for the City of Mount Gambier, be noted.

3. That, in accordance with the recommendation of the Chief Executive Officer under Regulation 21 of the Local Government (Procedures at Meetings)
Regulations 2013, Part 3 of Resolution 2023/27 dated 21 February 2023:

That the Member Allowance overpaid to Mark Lovett be pursued, as a debt owed to Council, with recovery action deferred until any appeal
processes have been exhausted, with recovery if Mark Lovett is not returned to office on a pro-rata basis from 24 January 2023.

be revoked.
4.  That Council note:
(a) the backpayment of Member Allowance to Cr Mark Lovett as if a casual vacancy had not arisen; and
(b) Cr Mark Lovett’'s resumption of his committee position of Presiding Member of the Junior Sports Assistance Fund.
CARRIED

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 McCarthy, Michael ~ Council Reports Casual Vacancy in Office of Councillor
Fetherstonhaugh,
Jane

RESOLUTION 2023/55

Moved: Cr Kate Amoroso
Seconded: Cr Frank Morello

1.  That Council Report No. AR23/13173 titled ‘Casual Vacancy in Office of Councillor’ as presented on 21 March 2023 be noted.
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Division: Date From: 21/03/2023
Meeting: Council Date To: 21/03/2023
Officer:

Action Sheets Report Printed: 14 April 2023 10:54 AM

2.  That the casual vacancy arising from 24 February 2023 in the position of City of Mount Gambier area councillor formerly occupied by Ben Hood, be
noted.

3.  That requisite actions be progressed with the Electoral Commissioner to fill the casual vacancy in the office of area councillor.
CARRIED

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 MccCarthy, Michael = Council Reports Selection of Deputy Mayor
Fetherstonhaugh,
Jane

RESOLUTION 2023/56

Moved: Cr Max Bruins
Seconded: Cr Paul Jenner

1. That Council Report No. AR23/13485 titled ‘Selection of Deputy Mayor’ as presented on 21 March 2023 be noted.
2.  That Council accepts the nominations for the position of Deputy Mayor from Crs Max Bruins and Josh Lynagh.

3.  That a secret ballot process be held forthwith for the vacant position of Deputy Mayor for a term of 20 months, to be conducted in the following
manner in accordance with the provisions of clause 12.5 of Council’s Conduct of Meetings Policy and :

a) The Chief Executive Officer be appointed Returning Officer for the election process.

b) That any further nominations for the vacant position of Deputy Mayor be sought forthwith from Members present at the meeting.

¢) The Mayor and a Member not in their seat at the meeting does not vote.
d) The successful candidate will be the candidate with the highest number of votes.

e) Where two or more candidates have an equal number of votes, candidates will be selected by a drawing of lots by the Returning Officer to
determine which candidate will be excluded.

f) Upon the completion of the election, the Returning Officer be authorised to declare the successful candidate elected to the vacant positions.

g) Upon the declaration of the Returning Officer the declared candidate is appointed to the vacant position for the term of office specified in this
resolution.
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Division: Date From: 21/03/2023

Meeting: Council Date To: 21/03/2023
Officer:

Action Sheets Report Printed: 14 April 2023 10:54 AM

h) A division cannot be called on the declared result for filling a vacant position.

i) The Mayor may (but is not required to) accept a motion endorsing the filling of the vacant position however any failure or motion specifying a
different result shall be of no effect on the declared result of the secret ballot.
Notes:
Point (d) reflects the application of section 51(8) of the Local Government Act 1999.

Point (h) reflects the application of subregulation 12(3) of the Local Government (Procedures at Meetings) Regulations 2013 that a motion the effect of which, if carried, would be to
revoke or amend a resolution passed since the last general election of the council, must be brought by written notice of motion.

CARRIED

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 McCarthy, Michael  Council Reports Chief Executive Officer Performance Review Committee - Terms of Reference
Fetherstonhaugh,
Jane

RESOLUTION 2023/57

Moved: Cr Paul Jenner
Seconded: Cr Sonya Mezinec

1.  That Council Report No. AR23/15758 titled ‘Chief Executive Officer Performance Review Committee - Terms of Reference’ as presented on 21 March
2023 be noted.

2. That the updated Terms of Reference for the Chief Executive Officer Performance Review Committee be adopted as attached to Report No.
AR23/15758.

3.  That the membership of the Chief Executive Officer Performance Review Committee, in addition to the Mayor and Deputy Mayor, comprise:
(i)  Cr Mezinec
(i) Cr Morello
(i) Cr Lynagh

for a term ending at the commencement of the caretaker period for the November 2026 local government elections, the earlier cessation of the
members office as a Councillor, or as otherwise replaced by resolution of Council, whichever is the earlier.

CARRIED
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Meeting Officer/Authoriser Section Subject
Council 21/03/2023 McPherson, Tegan  Council Reports Nomination for the Dog and Cat Management Board
Fetherstonhaugh,
Jane

RESOLUTION 2023/58

Moved: Cr Frank Morello
Seconded: Cr Sonya Mezinec

1.  That Council Report No. AR23/9443 titled ‘Nomination for the Dog and Cat Management Board’ as presented on 21 March 2023 be noted.

2.  That City of Mount Gambier employee, Tegan McPherson, Project Manager, be nominated for the LGA-nominated positions on the Dog and Cat
Management Board.

CARRIED
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 McCarthy, Michael ~ Council Reports Nominations for Limestone Coast Local Government Association Committee Appointments
Fetherstonhaugh,
Jane

RESOLUTION 2023/59

Moved: Cr Max Bruins
Seconded: Cr Sonya Mezinec

1. That Council Report No. AR23/15868 titled ‘Nominations for Limestone Coast Local Government Association Committee Appointments’ as presented
on 21 March 2023 be noted.

Council notes that the Chief Executive Officer will make appropriate officer appointments to LCLGA advisory/operational committees.

That the Chief Executive Officer, Sarah Philpott be nominated for both the LCLGA Audit and Risk Committee and the Executive Officer Remuneration
Committee.

4.  That Council nominates Cr Paul Jenner for the Group Training Employment Board position, and no other nominations to external LCLGA committees,
noting that in the absence of a political nomination the Chief Executive Officer may determine to make a technical nomination to the Green Triangle
Freight Action Plan Committee.

5. Given that the LCLGA is only nhominating a representative for one further term for the GTE Board, that the City of Mount Gambier makes enquiries of
the Board of GTE about options for continuing a Board position for a City of Mount Gambier representative.
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CARRIED
Meeting Officer/Authoriser Section Subject
Council 21/03/2023 CBlg:Eg'\’/:kls, Council Reports ALGA June 2023 National General Assembly - Call for Motions

Philpott, Sarah

RESOLUTION 2023/60

Moved: Cr Paul Jenner
Seconded: Cr Sonya Mezinec

1.  That Council Report No. AR23/14819 titled ‘ALGA June 2023 National General Assembly - Call for Motions’ as presented on 21 March 2023 be noted.

2.  That the following motion (as attached to this report) be endorsed for submission as an agenda item to the ALGA National General Assembly in June
2023:

(a) Bipartisan agreement to commit to sustain the current provision of Roads to Recovery (R2R) and retain the Local Roads and Community
Infrastructure (LRCI) funding programs to Local Government.

CARRIED

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 Ferguson, Derek Council Reports Installation of a Disabled Permit Parking Only Zone on Percy Street, Mount Gambier
Fetherstonhaugh,
Jane

RESOLUTION 2023/61

Moved: Cr Paul Jenner
Seconded: Cr Josh Lynagh

1. That Council Report No. AR23/14450 titled Installation of a Disabled Permit Parking Only Zone as presented on 21 March 2023 be noted.
2. That Council endorse the Traffic Impact Statement and proposed area shown on the aerial map as attached to Report No. AR23/14450.

3. That Council, in accordance with the power delegated by the Minister under Section 17(1) and (2) of the Road Traffic Act (Instrument of Delegation
dated 22 August 2013), resolves the following:
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Prohibited Area Disabled Permit Parking Only

Ref No. 2.3.106

PERCY STREET (SOUTHERN HALF) - from 10 metres to 18 metres east of the intersection with Penola Road

To apply at all times
CARRIED

Meeting Officer/Authoriser Section Subject

Council 21/03/2023 Ferguson, Derek Council Reports Install No Stopping Zones on Bay Road (Eastern and Western sides)
Fetherstonhaugh,
Jane

RESOLUTION 2023/62

Moved: Cr Sonya Mezinec
Seconded: Cr Kate Amoroso

1. That Council Report No. AR23/14538 titled ‘Install No Stopping Zones on Bay Road (Eastern and Western sides)’ as presented on 21 March 2023 be
noted.

That Council endorse the Traffic Impact Statement and proposed area shown on the aerial map as attached to Report No. AR23/14538.

That Council, in accordance with the power delegated by the Minister under Section 17(1) and (2) of the Road Traffic Act (Instrument of Delegation
dated 22 August 2013), resolves the following:

Prohibited Area No Stopping
Ref No. 1.1.514

BAY ROAD (EASTERN SIDE) - from 10 metres to 53 metres south of the intersection with Herriot Street

BAY ROAD (WESTERN SIDE) - from 10 metres to 64 metres south of the intersection with Railway Terrace

To apply at all times
CARRIED
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Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Ferguson, Derek Council Reports Wulanda Recreation and Convention Centre Carpark - Parking Restrictions
Fetherstonhaugh,
Jane

RESOLUTION 2023/63

Moved: Cr Sonya Mezinec
Seconded: Cr Max Bruins

1. That Council Report No. AR23/14621 titled ‘Wulanda Recreation and Convention Centre Carpark - Parking Restrictions’ as presented on 21 March
2023 be noted.

That Council endorse the Traffic Impact Statement and proposed area shown on the aerial map attached to Report No. AR23/14621.

That Council, in accordance with the power delegated by the Minister under Section 17(1) and (2) of the Road Traffic Act (Instrument of Delegation
dated 22 August 2013), resolves the following:

Prohibited Area Disabled Permit Parking
Ref No. 2.3.106

Wulanda Recreation and Convention Centre Car Park
To apply at all times

Prohibited Area Bus Zone
Ref No. 2.1.086

Wulanda Recreation and Convention Centre Car Park

To apply at all times

Prohibited Area 15 Minute Parking
Ref No. 3.5.100

Wulanda Recreation and Convention Centre Car Park

To apply at all times

CARRIED
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Officer:
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Meeting Officer/Authoriser Section Subject
Council 21/03/2023 Philpott, Sarah Motions with Notice Notice of Motion - Essential Services Commission of SA (ESCOSA) Scheme

Philpott, Sarah

RESOLUTION 2023/64

Moved: Cr Max Bruins
Seconded: Cr Sonya Mezinec

1.  That Council Report No. AR23/13463 titled ‘Notice of Motion - Essential Services Commission of SA (ESCOSA) Scheme’ as presented on 21 March
2023 be noted.

2. That the Mayor write to the Premier Peter Malinauskas, South Australian Minister for Local Government Geoff Brock and the LGA and:

a) Express our extreme displeasure and frustration that ratepayers are expected to wear the cost and incur the added budget pressures of the recently
introduced ESCOSA “Advisory Scheme” among other cost of living increases in the current economic environment.

b) Request that an immediate review be undertaken of the scheme to determine is necessity and effectiveness and its funding model.
¢) Request that ESCOSA does not seek reimbursement of costs from any council until such a review has been undertaken.
CARRIED

28 Mar 2023 10:32am Philpott, Sarah - Completion
Action completed by Wilson, Sally
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1. INTRODUCTION
This document sets out the policy of the City of Mount Gambier (“Council”) for consideration
of requests to illuminate City of Mount Gambier assets.
Scope

1.1 This policy applies to applications by third party organisations to light City of Mount
Gambier assets.

1.2 The assets referred to include, but are not limited to, The Riddoch Arts & Cultural
Centre and the Visitor Information Centre Lady Nelson Brig.

1.3 The delivery of any illumination is subject to the conditions of the relevant
technology and may not be possible due to maintenance requirements at any
given time.

Purpose
1.4 The purpose of this policy is to:

o Determine the criteria by which the assets of the City of Mount Gambier may be
illuminated; and

o Ensure the preservation of the assets by protecting the assets from exploitation
and managing illumination of the assets where it has been permitted.

2. PRINCIPLES

2.1

2.2

2.3

2.4

2.5

As iconic structures of architectural, heritage and -cultural significance, the
community expects City of Mount Gambier assets will take a high profile position in
events of state, national and international significance.

City of Mount Gambier frequently receives requests from not-for-profit and
commercial organisations to illuminate or project colours onto various assets for the
purpose of promoting a community message, cause, product or service. City of
Mount Gambier is committed to effectively managing these requests to meet
community expectations while preserving the integrity of the assets and the City of
Mount Gambier brand.

Lighting of the assets by third party organisations will be permitted no more than
twelve times per year and is limited to static single colour illumination. This limit
does not apply to lighting or projections onto the assets conducted in association
with major City of Mount Gambier events or campaigns.

All requests to light the assets are subject to the approval of the General Manager
City and Community Growth, acting on authority of the City of Mount Gambier, and
in accordance with the criteria outlined in section 2 of this policy and the procedures
outlined in section 3.

City of Mount Gambier reserves the right to consider, approve and/or refuse any
proposal to illuminate the assets at its absolute discretion.
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Criteria and Conditions for Lighting of the assets

2.6

2.7
2.8

2.9

2.10

Approval for Lighting of the assets is subject to the following criteria being met:

0] the lighting of the assets is related to a major cultural event or community
project; and

(ii) is not detrimental to the heritage values of the building; and

(iii) the execution does not adversely impact on other events taking place at or in
the vicinity of the assets, or otherwise unduly interrupt normal operations;
and

(v) does not adversely intrude on the public environs of the site; and

(vi) the result is consistent with the City of Mount Gambier brand, image and role
in the community; and

(vii)  there is appropriate acknowledgement of City of Mount Gambier as part of
the promotion of the event/campaign; and

(viii)  the visual impact of the event is assessed by City of Mount Gambier to have
significant artistic/aesthetic merit; and

(ix) costs if required are met by the requesting organisation; and

x) requests are to be apolitical in nature and this is determined at the discretion
of City of Mount Gambier.

No logo or corporate identity shall be permitted to be projected onto the assets.

All designs and methods for illuminating the assets must be approved by the City of
Mount Gambier through the proposal process outlined in section 3.

All colours and designs are subject to the colour available within each asset. If
further gels etc are required this will be at the third party’s cost for equipment and
installation

Requests for illumination of the assets may come from time to time from State
Government to promote special events or encourage tourism. These requests will
be responded to positively while maintaining the City of Mount Gambier’s policy of
non-exploitation of the assets.

3. PRACTICES AND PROCEDURES

3.1 Proposals from organisations to light the assets must be submitted to the City of
Mount Gambier in writing at least two (2) months before a decision is required. All
proposals should be addressed to the Executive Administrator, Community & City
Growth.

3.2 Proposals must:

e Address the criteria listed in section 2.6 above.
e Provide information and concepts for proposed colours washes and designs in
accordance with this policy.
Electronic version on TRIM is the controlled version. Page 2 of 4
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e Provide information on technical specifications and marketing or awareness

campaigns.

¢ Include the acceptance of the cost if City of Mount Gambier is unable to provide

the required colour for the event/campaign

3.3  All proposals will be considered by City of Mount Gambier Management in
accordance with this policy. Recommendations, noting relevant issues, will be sent
to the General Manager City and Community Growth to be considered for approval.

REVIEW & EVALUATION

This Policy is scheduled for review by Council in Month 20##; however, will be reviewed as

required by any legislative changes which may occur.

AVAILABILITY OF POLICY

This Policy will be available for inspection at Council’s principal office during ordinary

business hours and on the Council’'s website www.mountgambier.sa.gov.au. Copies will also

be provided to interested members of the community upon request, and upon payment of a

fee in accordance with Council’s Schedule of Fees and Charges.

Electronic version on TRIM is the controlled version.
Printed copies are considered uncontrolled. Before using a printed copy, verify that it is the current version.
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Foreword

This model policy document has been developed to assist councils with the implementation of
reforms associated with behavioural management for council members, arising from the Statutes
Amendment (Local Government Review) Act 2021.

Behavioural support policies are intended to support appropriate behaviour by members of the
council. A behavioural support policy may specify direction relating to behaviours that must be
observed by council members, set out guidelines relating to compliance with those directions and
include any other matter relating to the behaviour of council members considered appropriate by the
council. Where a council adopts a behavioural support policy, a member of the council must comply
with the policy.

Whilst councils are not obligated to adopt a behavioural support policy (or policies), consideration
must be given as to whether a behavioural support policy (or policies) will be adopted within six (6)
months after the conclusion of each periodic election. Importantly, the policy itself does not need to
be adopted within this six month timeframe, the obligation is for councils to consider whether it
wishes to adopt such a policy. The process for developing and adopting a behavioural support policy
may occur following this consideration.

In future years, councils with a behavioural support policy (or policies) in place, must also review the
operation of those policies and consider whether additional behavioural support policies should be
adopted.

Legal Framework

There are four components to the Elected Member Behavioural Management Framework (BMF).
Part1 The legislative framework within which all council members must operate.

Part 2 The Behavioural Standards for Council Members, determined by the Minister for Local
Government (developed in consultation with the local government sector), which apply to
all council members in South Australia.

Part 3 The mandatory Behavioural Management Policy relating to the management of
behaviour of council members and adopted pursuant to section 262B of the Local
Government Act.

Part 4 Optional Behavioural Support Policy (or policies), designed to support appropriate
behaviour by council members and adopted pursuant to section 75F of the Local
Government Act.

In addition, the Behavioural Standards Panel, an independent statutory authority comprising three
members with powers to impose sanctions on council members who breach legislative and policy
requirements has been established: to assess and deal with matters referred to it.

1 Chapter 13, Part AL—Member Behaviour, Division 2—Behavioural Standards Panel, Local Government Act 1999
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LGA Mutual Liability Scheme and LGA Workers Compensation
Scheme

In managing matters within the scope of the BMF, councils must also adhere to the Local
Government Association Mutual Liability Scheme (LGAMLS) and/or the Local Government
Association Workers Compensation Scheme (LGAWCS) Rules. Where an incident, circumstance or
matter occurs which may give rise to a claim, councils must provide notice to the LGAMLS and/or
LGAWCS in accordance with the LGAMLS & LGAWCS Scheme Rules.

LGA Model Policy

The option to adopt a Behavioural Support Policies arises as a consequence of the commencement
of the new section 75F—Council behavioural support policies in the Local Government Act 1999
(the Local Government Act). Section 75F commenced operation on 17 November 2022 and provides
the following:

75F—Council behavioural support policies

Q) A council may prepare and adopt policies designed to support appropriate behaviour by members
of the council (behavioural support policies).

)] A behavioural support policy may—

@ specify directions relating to behaviour that must be observed by members of the council;
and

(b) set out guidelines relating to compliance by members with the behavioural standards and
directions under paragraph (a); and

(c) include any other matter relating to behaviour of members considered appropriate by the
council.

3) A behavioural support policy—

@ must not be inconsistent with the behavioural standards; and

(b) must comply with any requirement specified by the behavioural standards.
4 A member of a council must comply with the council's behavioural support policies.
(5) A council may from time to time alter a behavioural support policy, or substitute a new policy.
(6) Before a council—

€)] adopts a behavioural support policy; or

(b) alters, or substitutes, a behavioural support policy,

the council must undertake public consultation on the behavioural support policy, alteration or
substituted policy (as the case may be).

(7 A council must, within 6 months after the conclusion of each periodic election—

@ in the case of a council that has 1 or more behavioural support policies in effect under
this section—review the operation of the behavioural support policies and consider
whether it should adopt additional behavioural support policies; or

(b) in any other case—consider whether it should adopt behavioural support policies.
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A Model Behavioural Support Policy is set out on the following pages and is intended to provide an
example of the matters that may be contained within such a policy. It is provided as a guide and
councils should consider and customise the content of the policy as appropriate.

Where relevant examples/drafting notes are included in the document to assist with customisation.
These should be deleted prior to finalisation. Example text and drafting notes are formatted with a
border, like this:

DRAFTING NOTE: The values set out below are the LGA Values and are provided as an
example. Councils should consider and determine the values to be included within this
section of the policy.

Where specific customisation of text is required within the Behavioural Support Policy this has been
highlighted in yellow, like this, for ease of identification.

Before adopting (or altering) a behavioural support policy, councils must undertake public
consultation.

LGA of SA
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Behavioural Support Policy

1. Preamble

This policy has been prepared and adopted by [insert name of Council] pursuant to section 75F
of the Local Government Act 1999 (the Local Government Act). This policy forms part of the
Behavioural Management Framework for council members.

Section 75F(2) provides that a Behavioural Support Policy may:

a. Specify directions relating to behaviour that must be observed by members of the council; and

b. Set out guidelines relating to compliance by members with the Behavioural Standards for Council
Members and directions under clause a. above; and

c. include any other matter relating to behaviour of council members considered appropriate by the
council.

Section 75F(3) provides that a Behavioural Support Policy:

a. must not be inconsistent with the Behavioural Standards for Council Members; and
b. must comply with any requirements specified by the behavioural standards.

2. Introduction

Council members in South Australia have an obligation to serve the best interests of the people
within the community they represent and to discharge their duties conscientiously, to the best of their
ability, and for public, not private, benefit at all times.

To serve the community well, council members must work together constructively as a Council. This,
in turn will foster community confidence and trust in local government.

Council members will make every endeavour to ensure that they have current knowledge of both
statutory requirements and the required standards of practice relevant to their position.

3. Policy Statement

We, the council members of [insert name of Council] commit to the following values and supporting
behaviours:

DRAFTING NOTE: The values set out below are the LGA Values and are provided as an
example. Councils should consider and determine the values to be included within this
section of the policy.

1. Value & Respect — We engage with each other respectfully in robust debate. We listen to others’
views and speak to the issue and not the person/s.

2.  Optimism — We are positive, constructive and creative in our problem solving. We are open
minded and are willing to learn from each other and from the staff input.

3. Integrity — We are well prepared and stay focused on agreed strategic priorities. We uphold

decisions of Council. Where it is not a unanimous decision, we respectfully communicate the
decision to others.
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4.  Connected — We ensure we provide a safe, supportive environment where people thrive, are
listened to and communication is open and transparent.

5.  Excellence — We value leading toward clear strategic and inspiring goals and implement outcomes
that benefit the community as a whole.

4. Council member commitments

To support our shared values and behaviours, we, the council members of [insert name of Council]
agree:

1. That as the currently elected custodians, entrusted to oversee the affairs of [insert name of
Council], we have a duty to put the interests of the community before our own interests.

2. As most council members will serve at least a four-year term on council together, it is important
to spend time focused on building and maintaining positive and constructive relationships and
participate in workshops and undertake training.

3. To fulfill our duties, we will establish and maintain relationships of respect, trust, confidentiality,
collaboration, and cooperation with other council members and the employees of council.

4. As a democratic tier of the government in South Australia we acknowledge our role in
representing a wide diversity of viewpoints within the community. We:

a) recognise that it is appropriate and important for a range of views to be expressed at council
meetings.

b) acceptwe are likely to disagree at times as part of robust debate, but we will always show
respect in our differences.

¢) undertake, when we disagree, that we will do this respectfully. In particular, we undertake, when
disagreeing with others, that we will focus on the merits of the argument and not make personal
or derogatory remarks about other council members or council employees.

5. At council meetings we will engage with each other in a respectful and civilised manner, and we
will exercise care in expressing views regarding the conduct of other council members and
council employees.

6. The Presiding Member has the primary role in maintaining good order at council meetings.
However, all council members will responsibly lead in demonstrating and supporting constructive
and positive behaviour in effective decision making at council.

7. When engaging and communicating with council administration we will do so in accordance with
the requirements of the CEO and relevant legislation, recognising the separation of powers
between Council Members and the CEO and the importance of working together constructively
to achieve outcomes for the community.

To support the undertakings made above, the council members of [insert name of Council]
additionally commit to participating in activities to monitor and review the shared values and behaviours
throughout the term of Council.
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5. Other matters relating to the behaviour of Council Members

We, the council members of [insert name of Council] consider it appropriate and agree that all
council members will act in accordance with the following specific obligations:

DRAFTING NOTE: The information set out below is by way of example. Section 75F(2)(c)
provides that a behavioural support policy may ‘include any other matters relating to
behaviour of members considered appropriate by the council”. This section of the policy is
where those other matters should be incorporated. Councils should discuss and determine
“other matters relating to the behaviour of members” it considers appropriate for inclusion
within this section of the policy and then modify the text in this section accordingly. In
determining ‘other matters relating to behaviour’ councils should avoid duplicating matters
already provided for within the Local Government Act.

5.1 Media

1. Council members may express their individual personal views through the media. When
this occurs, it needs to be clear that any such comment is a personal view and does not
represent the position of Council.

2. If council members choose to express dissent in the media, they should address the policy
issues and refrain from making personal criticism of other council members or council staff.
Any such commentary should not include any remarks that could reasonably be construed
as being derogatory, defamatory or insulting to any person.

3. Council members may link and disseminate key information from official Council social
media platforms in messaging to the community but should refrain from changing or
interpreting the information.

4. For clarity, this policy does not attempt to prevent robust political debate in the media on
political issues. This policy does set rules on how views should be expressed.
5.2 Communication and engagement

1. Council members, as representatives of Council, will communicate and engage with the
community on Council’s key directions, providing factual information on the challenges and
opportunities respectfully and in accordance with resolutions of Council.

6. Further Information

This policy is available to be downloaded, free of charge, from Council’s website:
WWW.XXXX.sa.gov.au. A printed copy may be purchased on request from the Council office.

LGA of SA
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OurRef : DZM/AYG/13612-508643/2025229
29 September 2022 ur Re

PRIVATE AND CONFIDENTIAL
By Email: MMcCarthy@mountgambier.sa.gov.au

Mr M McCarthy

Manager Governance & Property
City of Mount Gambier

PO Box 56

MOUNT GAMBIER SA 5290

Dear Mr McCarthy
Mitchell Street Lagunaria Trees - Section 270 Review

We refer to the application (Application) under Section 270 of the Local Government Act
1999 (the Act) by Frank Brennan Consulting Services on behalf of Empak Homes Pty Ltd
(Empak Homes), Ms Kerry Holmes and deBruin Nominees Pty Ltd (deBruin Nominees).

The Application relates to a review of Council’s decision at its 15 June 2021 ordinary meeting
to not remove the Lagunaria patersonia (Norfolk Island Hibiscus) trees planted along the
western side of Mitchell Street, Mount Gambier (the Trees), following extensive investigation
into the health and risk assessment of the trees (the Decision).

As you are aware, we have conducted a review of the Decision and prepared a Final Report
for Council’s consideration.

Pursuant to the resolution of Council at its 19 April 2022 ordinary meeting (2022/66), Council
has also instructed us to consider and make recommendations on appropriate action
regarding alleged nuisance associated with the Trees, or in the event we are unable to
perform that step, a separate report addressing the alleged nuisance associated with the
Trees be deferred until Council has considered our report dealing with the Application.

The purpose of this correspondence is to provide our advice regarding the alleged nuisance
associated with the Trees to assist Council in making a determination in relation to the
Application.

Council should therefore consider this advice, in confidence, in conjunction with the Final
Report regarding the Application.

Section 245 of the Act

In their further submissions, the Applicants have made reference to a legal nuisance should
the debris of the Trees be regarded as toxic (or similar).

Common law principles, as well as Section 245 of the Act, are relevant. That provision

Norman Waterhouse Lawyers Pty Ltd ACN 621 909 395
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provides as follows:

245—L iability for injury, damage or loss caused by certain trees

(1) A council is not liable for any damage to property which results from—
€) the planting of a tree in a road; or
(b) the existence of a tree growing in a road (whether planted by the

council or not).
(2) However, if—

(a) the owner or occupier of property adjacent to the road has made a
written request to the council to take reasonable action to avert a risk of
damage to property of the owner or occupier from the tree; and

(b) the council has failed to take reasonable action in response to the
request,

the council may be liable for any damage to property that would have been averted if
the council had taken reasonable action in response to the request.

What is meant by ‘reasonable action’ under the qualification in Section 245(2)(a) is,
unfortunately, ambiguous and will always depend on the circumstances of the particular case.

In this case, following Ms Holmes’ request for the Trees to be removed, Council obtained a
Tree Management Report of Arborman Tree Solutions dated 22 May 2021 (the ATS Report),
which concluded that no remedial action is warranted based on the health and structure of the
Trees. However, other ‘reasonable actions’ do not appear to have been considered, such as
pruning or netting, in light of the impact the Trees are having on the relevant properties.

It is also important to note this provision deals only with damage to property, as opposed to
personal injury that might result from the presence of the Trees.

Council’s Tree Policy

Council’s Tree Policy is also relevant. Clause 4 of that Policy deals with tree removal and
relevantly provides as follows:

(a)  Where Council grants approval for the removal of a tree for the benefit of a
resident, and the tree is in a healthy state, removal and where applicable
replacement will be at the ratepayers expense. This may apply where a tree is
located in an area where a resident wishes to remove a tree for a
supplementary driveway.

(b) Council is frequently requested to remove street trees. The reasons for seeking
the removal can vary considerably and each case is to be assessed on its
merits.

(ii) For each request for removal of a street tree, an assessment of the tree
is to be undertaken and a recommendation submitted to the General
Manager City Infrastructure, or in their absence the Chief Executive
Officer.

DZM/AYG/13612-508643/2025229
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(iv) Removal of a sound tree of appropriate size and location for reasons of
appearance, overshadowing or dropping of foliage etc. is generally not
supported and any recommendation to remove a tree on this basis is to
be referred to Council for a final decision.’

Based on the ATS Report, the Trees are in a ‘generally good to fair overall condition’ and do
not warrant any remedial action, including removal.

There are also heritage considerations in this case in respect of the Trees, which add a further
layer of complexity to the question of whether they should be removed. Clause 7 of Council’s
Tree Policy states the following in that regard:

‘The objective of trees in heritage precincts is to conserve, protect and enhance these
trees. All tree enquiries in heritage precincts shall be referred to the City arborist and or
Council’s planning department for consideration upon resident or developer requests.’

In relation to debris from trees, Council’s Tree Policy ‘recognises that trees may create some
nuisance or inconvenience which will impact property owners in different ways and degrees as
resident’s views differ’, however, Council does not generally support the removal of trees for
such reasons. Having said that, Council will help implement solutions on a case-by-case basis
by ‘considering the amenity value provided by the tree, the health and structure of the tree with
any remedial action to be taken to be carried out consistently.’

Common law principles and case law consideration

Considering common law principles, the causes of action that are generally relevant to a tree
dispute at common law are:

o nuisance (where there is or likely to be unreasonable interference with the use and
enjoyment of the land); or

. negligence (where damage, loss, or injury results from a negligent act); or
o trespass (where an “invasion” of land has occurred).

The Applicants raise the issue of potential nuisance. An essence of the tort of nuisance is
interference with the enjoyment of land. Interference must be shown to be substantial, and in
determining that, regard must be had to the character of the locality in which the alleged
nuisance took place. If a plaintiff proves that a substantial interference with enjoyment of the
land has occurred, the defendant may, nonetheless, successfully resist the grant of an
injunction by showing that he or she has successfully abated the nuisance.!

The following two cases in relation to ‘leaf litter’ are relevant to consider.

Wilson v Farah [2017] NSWLEC 1006

In this decision, the affected neighbour brought an application against her neighbours who
owned a fiddlewood tree which overhung her pool and deposited flowers and leaves in it. The
leaf litter caused algae to grow in the pool. The affected neighbour sought the removal of the
tree in the New South Wales Land and Environment Court (NSWLEC) on the basis that the
pool required an unreasonable level of maintenance, up to three times a day, in order to be
useable. She also claimed that the leaf litter had damaged her pool and was likely to cause
further damage. The tree owners disagreed with the removal of the tree but were prepared to
remove the overhanging branches subject to permission from the local council, which enforced
a tree protection order over the tree.

1 Belluco v Netting and Netting [2010] SADC 12 at [10].
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The NSWLEC determined that although the tree contributed substantially to the leaf litter in the
pool, the maintenance required formed part of the ordinary ‘exterior house and grounds
maintenance’ expected in urban environments. Furthermore, it was determined that the leaf
litter in the pool had not caused any damage and was not likely to do so in the future. The
application was dismissed.

Leonardi v Watson [2015] GCATA 192

In this decision, the affected neighbours sought the removal of an Indian raintree on their
neighbour’s land in the Queensland Civil and Administrative Tribunal (QCAT). One of the
complaints concerned a large amount of leaf litter, including flowers that left a sticky residue,
on their roof and gutters, causing them to become blocked and to overflow. They claimed the
cost of professional cleaners caused them financial hardship. They also pointed to the
difficulty of removing small trees that grew in their garden as a result of seedlings deposited by
the tree.

The Appeal Tribunal decided that the cleaning of the roof and gutters formed part of the
ordinary level of maintenance required in urban environments, and that the leaf litter could also
be from other trees in the area. The original application was dismissed.

Campbelltown Golf Club Ltd v Winton & Anor [1998] NSWSC 257

What is also worth mentioning in relation to the Application is the fact that the Trees have been
planted on Mitchell Street for some time (described as mature in the ATS Report), and the
alleged issues in relation to the Trees appear to have become apparent to Ms Holmes and
Empak Homes before the relevant houses were developed. In other words, it could be said
that Ms Holmes ‘came to the nuisance’.

This concept was considered in the above decision. In that case, which was an appeal from
the District Court of New South Wales, the respondents' residential property abutted a golf
course. The respondents alleged that a significant amount of nuisance was caused by golfers
hitting golf balls onto their property. The question in this appeal was limited to whether or not,
in assessing the damages payable, the Court should have taken into account the fact that the
respondents moved into the area knowing that there was a golf course adjacent to their
property and as such, ‘came to the nuisance'. However, the case makes it clear that the golf
club was liable to the respondents for the nuisance created.

In summary, the respondents were the owners and occupiers of land which they purchased in
1990 when it was vacant. Adjacent to the land was a golf club, and the respondents built their
home on the land. At the time of the purchase there was an open paling fence of
approximately 1.2 metres in height between the respondents’ land and the golf course.

The property was adjacent to the fifth fairway. After the respondents moved into their house,
they noticed that golf balls began entering onto their property. There were several examples
of damage caused by the golf balls, including window damage and even a golf ball hitting their
infant son.

There were various discussions and negotiations between the respondents and the golf club
owners. Works were later undertaken by the golf club to install a 2 metre high wire mesh
fence, however, there was only a slight reduction in the frequency in which the balls came onto
the property after the installation of the fence.

The Court ultimately concluded that the respondents were entitled to succeed. The Court
considered the problem was an ongoing one and which, on the state of the evidence before it
(and despite modifications by the golf course during the relevant period), the nuisance was not
adequately abated.
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The Court concluded that the golf club was required to adjust its activities so as to not
unreasonably interfere with the peaceful enjoyment by the respondents of their land. The
Court found that while the respondents, bordering as they did a golf course, had to accept the
fact that golf was going to be played on the land adjoining their premises and that it could be
expected that, from time to time, some golf balls might come onto their land, they were not
bound to accept a situation in which their property was ‘peppered’ with golf balls on a daily
basis, thus posing a threat not only to their property but to their physical safety.

The Court found that the golf club was obliged to construct the golf course and indeed the
relevant hole, so as to divert golf balls away from the respondents' property. The Court found
that this could be done by redesigning the hole, or through the installation of appropriate
screens (whether natural or artificial, or indeed a combination of both).

When considering the question of whether the respondents should be entitled to receive
reduced damages on account of the fact that they ‘came to the nuisance’, the Court
considered that there were no grounds for such a submission and dismissed the golf club's
appeal. In doing so, it upheld the award of an amount of $26,214.80 damages as being
reasonable.

Having regard to the above decision, the fact that Ms Holmes and Empak Homes ‘came to the
nuisance’ will likely be irrelevant if this matter proceeds to litigation and therefore needs to be
disregarded when determining what action is reasonable in the circumstances.

Are the Trees causing nuisance?

Upon consideration of the images supplied by Ms Holmes in relation to the alleged damage
the Trees caused, and are causing to her property, having regard to the principles above, it
can be argued that that the principles of nuisance are not enlivened. Rather, it is arguable the
debris and leaves from the Trees which result in the roof and gutters needing to be cleaned,
as well as windows and solar panels, arguably forms part of the ordinary level of maintenance
required in the environment. It appears that the threshold for removing a tree is quite high as
a result of nuisance and when coupled with heritage considerations, that threshold is
increased even further.

However, Ms Holmes also complains of her water supply. Namely, she is required to have
rainwater tanks plumbed to her house and the roof is allegedly covered in the hairs of the pods
from the Trees. Ms Holmes submits that the water that goes into the rainwater tank comes
directly from the roof, so the Trees will make the water unusable.

We cannot make an assessment of the veracity of this claim. However, this is a relevant
consideration in determining whether the Trees present a nuisance.

Separate but related to the nuisance consideration is the impact of Section 245 of the Act. We
consider there is a real possibility Council is exposed to liability under that provision because
in our view, at this stage, the Council has failed to take reasonable action in response to

Ms Holmes’ request. The ATS Report in our view is in some ways irrelevant to Ms Holmes’
request because it did not consider, at all, the impact of the Trees, including their debris, on
Ms Holmes’ property or other relevant properties.

The Council is obliged to take ‘reasonable action’ when an allegation of damage is made. In
this case, we are not satisfied that the action taken to date adequate discharges the Council’s
obligations under the statute in order that it can achieve the benefit of the immunity. Itis
important to note that reasonable action may well be less than what Ms Holmes is seeking
(and it may potentially be no action at all), but the assessment about what action is reasonable
will need to be made having regard to all relevant evidence. The Council’s evidence is current
limited to structural related damages risks associated with the health of the Trees, rather than
debris related risks, and is therefore incomplete.
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The recommendations set out in our Final Report are therefore designed to limit Council’s risk
of liability under Section 245 of the Act, and an expert’s opinion ought to be considered before
a final decision is made in respect of whether or not to remove the Trees, or take other form of
action such as (but not limited to) maintenance pruning.

The obtaining of such evidence will also assist the Council to make an assessment of its risk
of other types of liability arising from the presence of the Trees in the road.

We trust this advice is of assistance.
Please do not hesitate to contact the writer should you wish to discuss this matter further.

Yours faithfully
Norman Waterhouse
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